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PART IL. 
(x Morion To Dismiss APPEAL. 
in criminal contempts review by the appellate court 


is had by writ of error. In civil contempts it is had by 
appeal. 


Gompers vs. Bucks Stove & Range Co.. 31 Sup. 
Ct. Rep. 492. 

Wilson vs. Calculagraph Co., 153 Fed. 961. 

Clay vs. Waters, 187 Fed. 385, 392. 


This rule is in fact coneeded by the appellee, the 
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appellee’s motion to dismiss being based on the conten- 
tion that this present case was one of criminal, rather 


than civil, contempt. 


In the Gompers case above cited, the Supreme Court 
of the United States, took especial pains to classify eon- 
tempts into eivil and eriminal and to point out the ear- 
marks by which each class might be recognized. Prefac- 
ing its remarks with the statement that contempts are 
not wholly civil nor altogether criminal, and that it may 
not always be easy to classify a case as civil or criminal 
because it may partake of the characteristies of both, the 
court said: 


“Tt is not the faet of punishment, but rather 
its character and purpose, that forthwith serve 
to distmnguish between the two classes of cases. 
If it is for civil contempt the punishment 1s 
remedial, and for the benefits of the complain- 
ant. But if it is crimimal contempt, the sen- 
tence is punitive, to vindicate the authority of 
the court.” 

The court then pomts out that either class may 
partake somewhat of the nature of the other, for, where 
a punishment is purely remedial, there is, as an incident 
thereto, a vindication of the eourt’s authority, and on 
the other hand where the punishment is purely punitive 
to vindieate the authority of the law, vet the complain- 
ant nevertheless derives some incidental benefit there- 
from beeause punishment tends to prevent a repetition 


of the forbidden aets. 


oe) 


It is not possible therefore to classify cases so that 
they shall be wholly remedial or wholly punitive. The 
essentials of the case must be looked at, and if they 
show a case of civil contempt, the case must be so classed, 
though there may be some elements of criminal contempt 
involved in it, and vice versa. It is the mam character- 


isti¢s of a case which must govern. 


Applving to the present case this important test of 
whether the object sought was remedial or punitive, 
we find that every single word in the decree adjuding 
Tfanley in contempt is there for the purpose of afford- 
ing the complainant a remedy. ‘There is not a punitive 
element in the decree. Pargraphs I to VII of the 
decree contain findings of fact: paragraphs VIII to 
XIV contain the things that are to be done by the de- 
fendants to purge themselves of contempt. T*irst (para- 
graph VIIL) Hotchkiss and Thornburg are to remove 
the Young Dam so that the water can flow down to 
complainant, and Hotchkiss is to pay one-eighth of 
complainant’s costs. Second (paragraph LX) Carey 
Thornburg is to remove his dam and pay one-eighth of 
the costs. Third (paragraph X), the defendant Hanley 
is to remove the obstructions in his dam in Seetion 21 
and keep that dam open as required by the decree, and 
is to close his drain ditch so that it shall not divert water 
from the river, and is to repair the breaks in the river 
bank, and is to pay the balance of complainant's costs, 
namely, six-eighths thereof, amounting to $332.80. and 
is to pay, in addition thereto, the sum of $250.00 for 


the use of the complainant, this latter sum, however, not 
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to be construed as wholly compensatory for plaintiff's 
loss. Fourth (paragraph XI), defendant Young is to 
forthwith remove his dam, but is permitted to rebuild his 
old dam further down the river, provided he builds rt so 
that the water of the river shall not be obstrueted there- 
by, except as permitted by the decree. Fifth (para- 
graph NIT), defendant Thornburg is to remove from 
the channel of the river the old Voegtly Dam. Sixth 
(paragraph NIIT), defendant Hanley is enjoined from 
using the Young Dam or the Luig Dam. Seventh 
(paragraph XIV), defendant Hanley is ordered to re- 
move the remains of the old bridge across the Kast Fork 
of the river, whieh complainant claimed was obstructing 


the water. 


Those are all the requirements of the decree. Kvery- 
one of them is for complamant’s benefit and therefore 
purely remedial. Not one of them is punitive. There is 
no fine of any kind imposed for the benefit of the United 
Stites: 


The foregoing, of itself, is suffieient to show that the 
objects of this proceeding were purely remedial and 
thereforé this is a case of civil contempt. reviewable by 
appeal. But still following the tests laid down in the 
Crompers ease, we find that the eourt said there, 31 Sup. 


Ct. Rep.. page 499, second column: 


“There is another important difference. 
Proceedings for civil contempt are between 


the original parties, and are instituted and tried 
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asa part of the main cause. But on the other 
hend, proceedings at law for criminal contempt 
are between the public and the defendant, and 


Ane mOtaspart of the oremal canse. 


And the court then proceeded to point out that the 
Gompers contempt proceedings “were instituted, enti- 
Hed tried, and, wp to the moment of sentence, treated 
as a part of the original cause in equity”; that the Bucks 
Stove & Range Company was not merely the nominal 
but the actual party on the one side. with the defendants 
on the other; and that the Stove Company acted 
throughout as complainant in charge of the litigation, 
and its counsel, acting in its name, made stipulations 
only proper on the theory that it was proceeding in its 
own right in an equity case, and not as a representative 
of the United States, prosecuting a ease of eriminal con- 
tempt. The Supreme Court also pointed out that in the 
submission of the case before it, the Stove Company ap- 
peared as the sole party in opposition to the defendants, 
and that its counsel, in its name, had filed briefs and 
made arguments in that court favoring the affirmance 


of the judgement of the court below. 


Now every one of these things that the Supreme 
Court pointed out as earmarking the Gompers case as 
one of eivil contempt, can be found in this present case. 
The affidavit of John Gilerest, which initiated this eon- 
tempt proceeding. is entitled, in the original eause, and 
is even carried on the docket of the lower court under the 


same number as the original cause. (Reeord p. 14). 
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This present contempt proceeding was tried as a part of 
the original cause, and the opinion of the Judges on pre- 
vious contempt proceedings arising under this same de- 
cree, were read and the complainant’s counsel itself used 
amap before the court whieh they secured from the files 
of the original cause, and the tmal court, in determining 
what reeord should be presented to this appellate court, 
ordered that in addition to the printed record, the whole 
of the original record from the first inception of the maim 
case 1n 1898, down to the present time, should be sent to 
this appellate court. The Pacific Live Stock Company 
acted throughout as eomplamant in eharge of this lrti- 
gation, as the actual, not the nominal, party. and its 
counsel, Just as the counsel did in the Gompers case. 
made waivers and stipulations “only proper on the the- 
ory that it was proceeding in its own mght in an equity 
case and not as a representative of the United States 
prosecuting a case of criminal contempt.” (Record, pp. 
260 and 313. See also signed stipulation p.3). And the 
Pacific Live Stock Company is now before this court, 
just as the Stove Company was before the Supreme 
Court in the Gompers case: as the sole party mn opposi- 
tion to the defendant TTanleyv and has filed its brief and 
is making its argument to disniss this appeal and affirm 


the Judgement below. 


Referring to the fact that this contempt proceeding 
was entitled in the main cause, we point out that the Su- 
preme Court, commenting ona like state of the record in 


the Gompers case, said, p. 500 first column: 


“This is not a mere matter of form, for 
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manifestly every eltizen, however unlearned m 
the law, by inspection of the papers in con- 
tempt proceedings ought to be able to see 
whether it was instituted for private litigation 
or for public prosecution, whether it sought to 
benefit the complainant or vindicate the court's 
authority. Ife should not be left in doubt as 
to whether relief or punishment was the object 
inview. Ife is not only entitled to be informed 
of the nature of the charge against him, but to 


know that it is a charge, and not a sunt.” 


Following this same Jine of thought, we say that 
Ilanley was entitled to be apprised by the complainant 
whether this was a civil or a criminal contempt and that 
the complainant, having treated the whole proceeding up 
to the present time as a civil contempt, should not be al- 
lowed to so much as open its mouth to argue a motion to 
dismiss this appeal on the theory that the proceeding was 
erinimal and should have been brought up by writ of 
error. If this were the only reason why this court should 
deny the appellee's motion, such reason would be suf- 
ficient. 


another earmark of a civil contempt case, as contra- 
distinguished from a criminal contempt, is pomted out 
by the court in the Gompers ease, and that is that in civil 
contempts, the complainant, if suecessful, is entitled to 
costs. (Gompers case, p. 500). But that in criminal 
contempts costs are not usually paid, and if paid. go to 


the government, The court pointed out that in the 
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Gompers ease the complainant asked for and got its 
costs. So in this present Hanley case, the complainant 
asked for its costs (Mr. Minor’s argument p. £60 of the 
origmal transcript of the testimony), and the court gave 


the complainant its costs. (See the decree.) 


After showing that the parties in the Gompers case 
construed it throughout as a civil contempt proceeding, 
which was a part of the original equity case (just as the 
parties did in this case) the Supreme Court said, in the 


Gompers case, page 501: 


“In ease of doubt this might, of itself, jus- 
tify a determination of the question in accord- 
ance with the mutual understanding of the par- 
ties, and the procedure adopted by them. But 
there is another and controlling fact, found in 
the brief, but sufficient, praver with which the 
petition concludes.” 


And the court then proceeded to point out that the 
prayer showed clearly that remedial rehef and not pun- 
ishment was sought, the concluding words of the praver 
being: “That petitioner may have such other and fur- 
ther relief as the nature of its case may require.” This 
was taken to show that a remedy and not a punishment 
was the essential] idea of the ease and that therefore it 


was a civil contempt. 


Now in the present case the prayer of the affidavit 


savs only this: 


e 


“Wherefore, the said complamant asks that 
an order to show cause be issued, and that the 
said defendants be dealt with in such a manner 


as may be meet in the premises.” 


But in the argument, in the lower court, Mr. Minor, 
counsel for the complainant, showed clearly that what 
the complainant was after was remedial relief, for he 
urged that the court should punish the defendants by 
compelling them, for that current vear of 1915, to leave 
their dams open during the whole period that the original 
decree allowed them to keep the dams closed, so that the 
water which complainant said it had been deprived of in 
the earlier part of the season might come down to its 
lands in the later part. This was the only punishment 
suggested by the complainant. And here are Mr. Mi- 
nor’s very words (page 457 of the original typewritten 
transcript of testimony in this proceeding on file in this 


count) : 


“T come now, if your Honor please, to sug- 
gest to your TTonor what, in my judgment, 
should be done im this case. I do not believe 
these men should be muleted heavily in dam- 
ages. I do beheve that they should be pun- 
ished, and I believe this is a case where the pun- 
ishment ought to go to reimburse the party in- 
jured. This court has power to impose a fine, 
or to punish mm any way which it may think 
proper; and [ suggest to your Honor that the 


rights which these people now have to put in 
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their boards and to use this water, should be 
taken from them, and given to the party who 
has been damaged by their taking his right, or 
its right. In other words, for this year, your 
Honor should make some order which would 
give the Paeifie Live Stock Company what- 
ever water it is possible to give them upon their 
lands at this Jate period. And the only way in 
the world to do that, so far as T can see, if your 
Tlonor please, is to cut out these dams, take 
them out absolutely, let the water do down 
there, and let the Pacific Live Stock Company 
use such water as it ean get for that purpose, 


and make such crop as it is possible.” 


TTere followed a colloquy between Mr. Minor and 
the court as to whether this was feasible; whether the 
water could get down to the complainant in time to do it 
any good, Mr. Minor saying that it could. Then Mr. 


Minor continued as follows (p. 460) : 


“T submit to your Honor, in common jus- 
tice, we ought to have what these people sav we 
shall have. If we cannot get that, then your 
Honor should give us what is nearest to it. And 
what is nearest to it is the use of the water for 
the balance of this vear, without any let or hin- 
dranee from these parties, so that we may have 
some crops as well as they. And so that justice 
should be done in this case. Of course, these 


parties should be required to pay the costs, but 
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the costs in the case are comparatively small. 
But I will say, so far as my client is concerned, 
T had a talk with Mr. Treadwell last evening 
before he left, that if your Honor should find 
these parties guilty of contempt. as we think 
vour Tfonor must do under the evidence in this 
ease—our chent would be better satisfied to 
have the water the balance of this vear than to 
have any punishment which vour Flonor can 
inflict npon these defendants, or any of them. 
And that, moreover, will teach these people 
the lesson that if they take what does not be- 
long to them, they will have to give that which 
does belong to them. If they cannot restore 
what they have taken, then they can make it 


good by giving what they have of like kind.” 


Surely if the prayer of the petition in the Gompers 
case, praying that the petitioner might have relief, was 
held to be sufficient of itself to show that the proceeding 
was elvil in its nature, then this argument of Mr. Minor’s 
certainly shows the same thing in this present case. It 
is effect as much a part of the praver for relief as if 
it had been written at the end of the complaining af- 
fidavit. 


On page 6 of the appellee’s brief counsel points out 
that Judge Wolverton, at the close of his opinion, in 
which he directed that a fine of $250.00 be imposed upon 
Mr. Hanley, said: 
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— 


“This sum I consider mm no way compensa- 
tory for plaintiff's loss but I impose it by way 
of warning against any further contempt of the 


lend: 


And counsel argues that since the trial court said he 
imposed it by way of warning, therefore it shows that 
the fine was punitive and not remedial. This is a slight 
straw to seize upon when considered in the light of all 
the other things in the case earmarking it as a civil case. 
But even this straw may be brushed away by showing 
first that the fine of $250.00 was imposed for the use of 
the plaintiff. (Opinion p. 73 and decree p. 78). Not 
a cent of it went to the United States, which it would 
have to do to support any argument that this was a 


criminal ease. 


Furthermore, even if Judge Wolverton had fined 
Mr. Hanley any number of dollars, the fine to go to the 
United States, and even if he had imprisoned Mr. Han- 
lev for a vear, it would not have shown that this was a 
criminal case. It would simply have shown that Judge 


Wolverton, in a civil contempt case, had imposed a sen- 


tence for punitive purposes—a thing which he would 
have had no right or jurisdiction to do. That was the 
very point in the Gompers case. In that case the court 
sentenced the defendants to six months, nine months 
and one year’s imprisonment, respectively, and the Su- 
preme Court of the United States said that did not 
stamp the proceedings as crinunal; it simply showed that 


the court had tried to administer punitive punishment 
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ina civil case and that it was without any shadow of 
right or jurisdiction to do sueh a thing, the Supreme 


Court saving (page 501): 


“The result was as fundamentally errone- 
ous as if in an aetion of “A vs. B, for assault 
and battery’, the judgment entered had been 
that the defendant be confined in prison for 


twelve months.” 


Counsel, erroneously assuming that there is some 
punitive feature about this case, further says, on pages 
5 and 6 of his brief, that where a case contains both puni- 
tive and remedial elements, the pumtive features always 
dominate the case and fix tts charaeter for the purposes 
Sireview, and cites lnre™ferchants Stock & Grain Co., 
223 U.S. 639, 36 L. ed. 584; Krephk v. Coueh Patents 
Gon 190 Fed. 565; Continerital Gin Co. v. Murray Co., 
102 ted. 873. 


In the first of these cases, In re Merchants’ Stock & 
Grain Company, fines of $1000, 82000 and $500 were 
imposed, three-fourths of which would go to the com- 
plainant as compensation and one-fourth to the United 
States, and the court properly held that in view of this 
punitive feature of a fine going to the United States, the 
case was properly reviewable on a writ of error, and di- 
rected the Cireuit Court of Appeals, whieh had dismissed 
the case as being a civil one, to reinstate it and take jur- 
isdiction of it. 


Ne 


In the second case above cited, Kreplik vs. Coueh 
Patents Company, the only pomt was whether, in a case 
of criminal contempt, remedial relief could also be 
granted, and the court held that it could. [t further ap- 
peared in that case that at the special request of the de- 
fendant himself the case was treated as a criminal con- 
hem pt. 


In the last ease cited, Continental Gin Company vs. 
Murray Co., the only defense was that a contempt ease 
for violation of an injunction against infringement of a 
patent and imposing a punitive fine in favor of the 
United States, was properly reviewable by writ of error 
and that on such review matters of fact eould not he 


considered, 


It is worth noting that in most of the eases cited by 
the appellee, especially those in the Supreme Court of 
the United States, the effeet of the ruling is to retain 
the jurisdiction and give the parties an opportunity to 
be heard upon the merits, rather than to dismiss the ap- 


peal or the writ of error as the ease may he. 


PART II. 


Own rine Mrnrrtrs, 


The administration of justice is often (if not g@en- 
erally) hindered by an abundance of irrelevant detail 
in relation to the problems actually presented for solu- 
tion. And this case is not free from such offending. 


Yielding first place to our energetic adversary we freely 
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accept our full share of responsibility in that regard. 
And then too, there are other facts which, while helpful 
in their proper relation, serve only to hinder, if allowed 
to intrude into illogical relations. Hliminating, as far as 
possible, the irrelevant and keeping each fact within the 
radius of its logical application, let us consider, each 1n 
its proper orcer, the several] separate offenses charged 
against Mr. Tfanley in this proceeding. And each of 
these offenses is separate. No one charge depends upon 
the other. «And what is more important to be remem- 
bered is, that, the fact that several independent and un- 
related charges are made at the same time does not es- 
tablish any relation between them. The fact of the mak- 
ing of charges in that way does have a tendency to create 
an atmosphere antagonistic to the person against whom 
the charges are made. And that fact accounts for the 
making of unfounded charges. — But each separate 


charge must stand by itself or must fall alone. 


In order that the legal principles involved may stand 
out clearly and their application to the solution of the 
problem presented be unobscured, let us consider the 
‘ase as though all that has occurred and which is made 
the basis of these several charges, had occurred the next 
dav after the decree, which it is claimed has been vio- 
lated, had been rendered. And there certainly cannot 
be any possible legal or logical objection to that. Lapse 
of time and change of condition cannot make that con- 


tempt now, which would not have been contempt then. 


Tt must be borne in mind that Silvis River is not a 
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river of constant flow but is one of those fitful and un- 
eertain streams made by the melting of mountain snow 
and depending therefore for its flow and flood time, 
upon the extent of the snow fall and the rapidity with 
which it melts. The river enters the west side of the 
Tlarney Valley from the north and flows southerly into 
Malheur Lake. After it enters the valley it divides into 
two forks known as the east and the west fork, and so 
flows mto the lake. At the time the decree was rendered 
Mr. Hfanlev owned a large tract of land known as the 
“Bell A Raneh” through which ran the east fork of the 
river. Near the north end of this ranch he had a remov- 
able dam across the east fork of the river and connected 
with (and served by) this dam were two ditches, one 
leading to the east and the other to the west. A few 
miles below he had another ditch connected directly 
with the east fork (but no dam) leading east and known 
as the Drain Ditch, because it was for dramage purposes 
only. Mr. Altsehul owned a tract of land on themes 
river not far from what is known as the Young Dam and 
designated as section twenty-nine. Farther down on the 
west fork Mr. Altschul also owned other land designated 
as sections five and thirtv-one. Below the lands of Mr. 
Hanley and My. Altschul and on both forks of the river, 
the Paeifie Live Stock Company owned large traets of 
land aggregating many thousands of aeres. There were 
many owners of land on the river above the Companvy’s 


lands but none of these need be now considered. 


In that situation the Company brought suit against 


Mr. Tanley and many others to enjoin them from using 
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water from the river. The sole basis of the Company's 
clann for rehef was that it was a riparian owncr on 
the stream below the defendants. Mfr, Altschul was not 
a party to that suit nor are his lands mentioned or re- 
ferred to in the proceedings. A decree was rendered 
fixing the various rights of the several parties involved 
ait i that decree which Mir. Ilanley is here charged 


with having violated. 


“As said above, we are now to consider the case as 
through the things done whieh are charged as the several 
violations of the decree had been done the next day after 
the decree had been entered. In that situation and as to 
the Altschul lands Mr. Altschul must be substituted for 


Mr. Hanley as to the lands owned by him. 


In paragraph 1 of the affidavit which is the basis of 
this proceeding beginning at page 17 Transcript of Rec- 
ord, it is charged that a Mr. Luig had a dam in the west 
fork of the river on Mr, Altschul’s land (see. 31) which 
served to irrigate Luig’s land below, that he, Luig, used 
jieeedam to divert water from the river at times when, 
by the decree, he was prolubited from so doing and there- 
by committed contempt. It is then charged that Mh. 
Tfanley “eneouraged, advised and assisted said Henry 
Yuig in the acts aforesaid and in the contempt and viola- 
tion of the said deeree as aforesaid.” The evidence con- 
clusively demonstrates and it stands as coneeded, that 
Luig did not do any of the things charged against him 


and he was discharged. Now, since Luig was not guilty 
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of doing anything in violation of the decree it manifestly 
follows that no one could be eonvicted of the offense of 
assisting and encouraging him in the doing it. The thing 
charged as having been done was not done. Is that not 


the end of the matter 


This dam (eall it the Luig dam or the 31-dam, it 
inakes no difference here) was used, let us concede for 
argument, at times when Lang was forbidden by the de- 
eree to use it. But it was not used by Luig. Ina spirit 
of fairness to Luig and in order to be open and frank 
with the court, Mr. Hanlev says thet he used the dam 
for the purpose of irrigating the Altschul land (sections 
31 and 5). Recurring for a moment to the specific na- 
ture of the charge, upon which we are being tried, let it 
be supposed, for a moment, that this use of water on the 
Altschul land was a violation of a decree agamst My. 
Altschul: no such charge is here made against Mr. Han- 
ley. All that is charged is, that Mr. Tlanley assisted and 
encouraged a man in the doing of something which it is 
now admitted he did not do. It is fundamental that im 
such proceedings as this the charge must be definite, cer- 
tain and specific as in any criminal charge and that the 
defendant cannot be held guilty of anything not so 
charged. As well might a man charged with encourag- 
ing advising and assisting another to steal a horse be con- 
victed of himself stealing a cow. HEven in a civil case the 
judgment must be within the pleadings. A judgment 
on open account could not be rendered in an action on a 
promissory note. It is therefore clear, upon the estab- 


lished and unquestioned principles of pleading and pro- 
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eedure both in civil as well as criminal eases, that the 


first charge as made cannot be sustained. 


But suppose the facts as admitted had been properly 
made the definite basis of a specific charge of contempt! 
Here is a man who was not a party to the suit in which 
the decree was rendered, who owns land, which is not in 
any way involved in the proceedings and he takes water 
from the river for the irrigation of that land. It is wholly 
immaterial whether in fact and as against the Company 
he has a right so to take water or not. His right in that 


regard cannot be determined or considered here. 


The second charge (Paragraph 2 of Affidavit, Ree- 
ord pp. 18 and 19) is in reference to what is known as 
the Young dam. It was declared in the decree that Mr. 
Young (who owned some land on the west fork) and two 
other parties might maintain a dam and ditches for the 
irrigation of certain deseribed lands and their use of 
the dam was limited to certain prescribed times. The 
decree also provided that whatever water would natural- 
ly flow into these ditehes, when the dam was open, might 
be used by those who had the right to maintain the dam. 
This dam was washed out and these parties built, in its 
stead, a new dam a short distance above. It is charged 
that these parties had no right to build a dam at any 
place except on the exact spot where the old one was. 
that they constructed the new dam so that when open 
it would divert more water than the old one and that 
they dug a new ditch connected with the dam whereby 


the flow of the water in their ditehes, when the dam was 
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open, was increased. It is then charged that in all this, 
these parties acted under the advice and encouragement 
and with the assistanee of Mr. Ifanley. It is to be borne 
in mind that this dam (as, indeed all the others) con- 
sist of a wooden frame so placed in the stream as to 
sustain movable boards placed against it and held in 
place by the pressure of the water. This frame work 
rested upon a permanent board foundation set in the 
bottom of the stream. The dam is said to be “in” 
only when the movable boards are in vlace. In the 
charge as to the Liuig dam the movable boards were 
in place but here the charge is predicated upon the 
contention that the permanent part of the dam was 
so constructed as that more water flowed into the 
ditches when the boards were out than was the ease 
with the old dam and also that the new dam was not 
built on the exaet site of the old one. ‘There aamiig 
charge here that this dam had been used as a dam (that 
is. that the movable boards had been put in place) by 
any one. And there ts no pretense that any water had 
been diverted by the permanent structure of this dam 
by Mi. Hanley. or into any ditch of Is or ontomamn 
land owned or controlled by him or that he had the 
remotest interest in, or the least use of, any water which 


‘ame from that dam. 


But here, as m the Luig charge, the lands of aye 
Altsehul (See. 29) are involved. Aid we are vomamme 
sider the case as though all that is claimed as the basis 
of the charge had occurred the next day antersine 


decree had been entered. In that aspect of the case 
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it stands as if Mr. Altschul were charged with con- 
tempt as the owner of the Young dam, Tere then is 
a dam built after the decree had been entered and which 
is owned by Mr. Altschul who was not a party to the 
suit, to serve lands not mentioned in the proceedings. 
And there is no pretense that this dam is even located 
on the site of any dam that was mentioned im the decree. 
It goes without saving that in that situation Mr. Alt- 
schul could not be held for contempt. The question 
as to Mr. Altschul’s right to use that dam for the irri- 
gation of his land cannot be involved in this proceeding. 
He did not violate the decree, as charged or otherwise, 


and: that is the end of the matter. 


It is very clear that, as to these two charges, if 
Mr. Altsehul had done all that Mr. Hanley is charged 
with having done he would not be guilty. Tow, then, 


is Mr. Hanley guilty? Mr. Hanley owns stock m 


each of two corporations which own the Altschul lands. 
It is not pretended that these corporations were organ- 
ized or are used as a subterfuge for the violation of 
the decree. Both corporations are bona fide business 
organizations in whieh other parties own substantial 
interests. But suppose Mr. Hanley personally owned 
the Altschul Jands, he would have the very same rights 
as to these lands that Mr. Altschul had. The original 
suit was instituted as against certain rights of irriga- 
tion claimed and exereised by people on the river above 
the complainant. The rights thus claimed was the thing 


in issue—the rights, as relating to eertain lands, And 
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it was that which was adjudicated. As to Mr. TTanley 
(and most if not all the others as well) certain dams 
and ditches were specifically mentioned. The suit did 
not relate to the personality of any of those who were 
made defendants but only to the rights claimed by them. 
These rights, as adjudicated, are expressed in the decree 
as relating to the particular person who then. so to say, 
owned that right, but bevond that right, the personality 
of him who owned it. is In no wise involved. The de- 
cree grants to Mr. ITanley, as the owner of certain land, 
dam and ditehes, the right to take and use water from 
the river and specifies the nature and extent of that 
use and then deelares that he shall not take any more 
water than granted by the decree. But this right 1s 
a property right. it is appurtenant to the land and 
is not personal to Mr. Hanley. And the prohibitive 
provisions of the deeree likewise relate only to the rights 
involved and not to the personality of the man, as 
such, who may be then the owner of these rights. Mr. 
Tlanley. as the owner of these rights, which were specif- 
ically mentioned in the decree, is enjomed from taking 
water from the river, except as provided by the decree. 
But Mr. Hanley, as a man and mdependent of these 
property rights. is not affected by the decree, andaiiene 
is Nothing whieh prevents him from acquirme and exer- 
cisine’ other rights or claims to water from the river 
the same as though his name had never been mentioned 
in the decree. And so, even if Mr. Flanley were him- 
self the owner of the Altschul lands. he would have 
the very same rights as Mr. Altschul. After the de- 


cree had heen entered, My. ILanley bought a traet of 
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land on the river below, known as the Fennimore land, 
femtomwnich) a right of imrigation is claimed. M1. Fen- 
nimore had not been made a party to the suit, nor 
were these lands involved in the proceeding—the situa- 
tion was exactly the same as that of the Altsehul lands. 
In 1905 Mr. Tlanley was charged with contempt for 
having used water upon the Fennimore land. Judge 
Bellinger, in affirming Mr. Hanley’s right so to use 
the water, said (Record, pp. 324-325) : 


“On about the line between sections 2. and 
3, in township 24 south, range 21 east, there 
was in the river channel an old check-gate 
known as the Fennimore check-gate, used to 
impede the flow of water so as to sub-irri- 
gate the lands further up the river. This gate 
had become decaved and useless for the pur- 
pose mtended. Tlanley, sinee the decree in 
question was entered, having acquired the Fen- 
nimore Jand, put in a new check-gate a short 
distance above the old one. 

“The Fennimore interest was not involved 
in the suit in which the decree was entered, 
and the rightfulness of this check-gate was 
not adjudicated. Hanlev’s act, therefore, in 
putting in this cheek-gate is not a matter for 
which he can be required to answer in this 


proceeding. 


What has been said in reference to the relation of 


the deeree to the personality of those named as defend- 


ants applies equally to the dams, as structures, which 
are mentioned in the decree. ‘The decree, though it 
specifies a particular dam, mentions it only with ref- 


erence to the rights relating to it as involved in the 


suit. ‘The dam, as a physical structure—a thing of 
timbers and boards—bears the same relation to the 
prohibitive effect of the decree as does the physical 
structure, so to say, of a man named m the Weer 


All the time it is the r7ght which is involved—a particu- 


lar right to take water from the river—and not the 
physical structure employed as the means of talame 
the water or the personality of the man who takes it. 
It is our contention that the structure known as the 
31-dam, or the Luig dam, was the special structure 
employed for irrigation of the Altschul lands in sec- 
tions 5 and 31, that it was built to take the place of 
a similar structure built in 1887 for the same purpose 
and that these lands have nghts of irrigation utilized by 
means of these structures which have been exercised 
ever since the original dam was built. But, so far as 
this case is concerned, suppose that were not true and 
suppose this dam had been built by Mr. Luig and that 
it is the same dam mentioned in the decree as it deelares 
Luig’s rights!) In that case Ling has certain rights of 
irrigation which he is permitted to exercise by means 
of this dam, but neither Lute, as a man, por the dam, as 
a structure, is affected, as to other rights not involved 
in the suit nor referred to in the decree. In that situa- 
tion of affairs Myr. Altschul uses this structure, known 
as the 31-dam, or the Luig dam, for the irrigation of his 


land. This use of the dam is entirely independent of 
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Tuig and of any rights which he has or claims or of any 
rights in any way involved in the suit or affected by the 
deeree. Of course Altschul could not acquire any right 
from or through Ling and there is no claim that he 
could. ‘To state the case most strongly against us, grant 
that Altschul had no real right as agaist Luig to use 
the dam end his use of it cannot be tortured into a viola- 


tion of the decree. 


The Young dam, as known in these proceedings. was 
not ntentioned in the decree and therefore, so far as its 
use for the Altschul land is concerned, it is an indepen- 


dent structure. 


It is freely conceded by appellee at page 58 of 
its brief that the water rights of the Altschul land is in 
no way involved in this proceeding. And that is a very 
important matter to be borne in mind in the determina- 
tion of the case. It is within this record that the water 
rights of everybody on the river is now in process of de- 
termination in the State Courts. A water right, in its re- 
lation to other such rights, depends upon the nature, ex- 
tent and method of its use. The Altschul rights to, or in, 
the 31 or Luig dam, is a matter of much importance 
as relating to other rights and, since the Altschul water 
rights are not here involved, his right to that dam cannot 


he considered and ITanley’s rights are Altschul’s rights. 


The other charges against Mr. Hanley involve his 
personal relation to the decree, and little remains to be 


said in reply, in addition to what has been said in our 
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original brief. All that is said by appellee in reference 
to the charges upon which Mr. Hanley was exonerated 
by the Court below, are entirely outside the limits of dis- 
cussion. It is only the charges which were sustamed 
below that are here for consideration. 

The other charges relate to the twenty-one dam, the 
condition of the banks on the east fork of the river, as tt 


flows through Mr. TTanley’s land and to the drain ditch. 


As to the twenty-one dam, it is charged that one 
board was allowed to remain in the dam and that brush 
was permitted to accumulate against the framework of 
the dam. This matter is fully discussed in our original 
brief, but special attention may be ealled to the fact that 
the one board was but six mehes wide, extended but one 
fourth the distance across the river and was next the 
bank out of the current and in slack water, and that the 
brush was only a few small limbs of willow brush. But 
the absolutely eonelusive fact in favor of Mr. Hanley 1s 
that these obstructions did not increase the division of 
water. These obstructions were removed as soon as Mr. 
Hanley knew they were there. whieh was before the 24th 
of April and, Myr. Griffing, who measured the outflow of 
the water, says that forty seeond feet was flowing into 
the 21-ditch from the first of April to the third of May 
(Reeord p. 94). It therefore conclusively appears that 
just as mueh water was diverted after as before the 


board and brush were removed. 


The fact that Mr. Hanley did not open the banks of 


the river or do anything to increase the overflow or out- 
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flow is conclusively established. It also clearly appears 
that he had endeavored to repair breaks in the bank so 
as to confine the water to the channel. There has al- 
ways been a natural overflow of the banks during high 
water and there are several breaks or openings in the 
banks. ‘These have always been there and it has been 
Mr. Hanlevy’s effort to keep them closed, both because 
it better serves for his own irrigation and also, as he says, 
im order to avoid, if possible, any cause or objection by 
the complainant. But Mr. Ifanley is not under any le- 
gal obligation, either to close or to keep closed any nat- 
ural opening in the bank of the river. The water shall 
flow as it was wont to flow and these openings in the 
bank afford as natural an outflow as the channel itself 


affords a natural onflow. 


The only thing in addition to what is said in the orig- 
imal brief in reference to the drain ditch, that seems to 
‘all for attention, is the suggestion that the water in 
that ditch is of not the slightest use to Mr. Hanley. All 
the water that goes into that ditch is delivered directly on 
to the land of the complainant, and thence flows on down 
to its other Jands below. Mr. Hanley has a right to use 
that ditch to drain water from his land whenever such 
drainage is necessary. The land from which the water is 
drained is hay land. The hay is put up and then the 
stock is brought onto the land for feeding. It was nec- 
essary to drain this land so that the stock could be fed 
there. And in the practical conduct of the business it is 
just as necessary to feed the stock there as it Is to raise 


the hay. 
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A great deal is said by appellee about the diversion 
for the Fennimore land, about the Orphan Plead Gate 
and diteh and about the Peoples Ditech, and the general 
eomplaint is made that the complamant has been short 
of water. But none of these things are relevant to the 


question really presented on this appeal. 


Flere are certain direct acts chareed Against eae 
ITanley as being in violation of a deeree of the eourt. 
Iiaeh of these is regarded as a separate charge. And 
rach must stand alone as though it were the only one 
that has been made. No one charge as sueh ean lean 
upon another for support. It is respectfully submitted 
that not a single charge mvolved in this appeal has been 


sustained. 


Tn conelusion, we call vour Fonor’s attention to the 
fact that in that portion of the reeord whieh the appellee 
had printed are some matters which are not touched on 
in the record whieh appellant had printed, because ap- 
pellant deemed them immaterial. Tf vour TTonors 
should deem any of them material it will not be fair to 


judge of them from the printed record alone 


for appel- 
lant’s printed reeord omits them, and appellee’s printed 
record presents only one side of them. The reverse side 
of them can only be seen by reading the complete type- 
written transeript of the testimony, which, pursuant to 
Judge Wolverton’s order, was sent down for your Ton- 
ors’ Inspection. We think all material matters are in 
appellant's printed record. Tf your Honors think other- 


wise, and conclude some of the matters in appellee’s ree- 
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ord are material, then we respectfully ask that you read 

the typewritten transcript to get the other side of them. 
C.K. S. WOOD, 
LIONEL R. WEBSTER, 
ERSKINE WOOD, 

Attorneys for Defendant and Appellant, Wilham Ttan- 


ley. 


